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This suit was initiated by P aintiff-Appellant, Wndell
Goodwi n, ! agai nst Def endant s- Appel | ees, Pittsburgh Corning

Cor porati on, Owens-Corning Fibergl as Corporation, and a number of

! Mr. Goodwi n died during the pendency of this case and it was
revived in the name of his surviving spouse.



ot her Defendants,? seeking damages because of an illness M.
Goodwi n contracted--specifically a stomach cancer known as
peritoneal mesothelionma--resulting fromhis occupational exposure
to asbestos products manufactured and distributed by the

Def endants, including Pittsburgh Corning and Owens-Corni ng. The
Trial Court, in response to the answers supplied by the jury

t hrough speci al interrogatories hereinafter set out, entered a
judgnent in favor of the Defendants because the P aintiff's claim
was barred by the applicable statute of repose, T.C A 29-28-

103(a).

The Plaintiff appeals, raising the follow ng issues:

l. WHETHER THE TRI AL COURT ERRED BY ALLOW NG
DEFENDANTS TO (1) | NTRADUCE EM DENCE CF FAULT AGAI NST
NUMEROUS NONPARTY MANUFACTURERS OF ASBESTOS AND (2)
ARGUE THAT FAULT SHQULD BE ASSI GNED TO THOSE

NONPARTI ES, WHERE PLAI NTI FF HAD NO CAUSE OF ACTI ON
AGAI NST THOSE NONPARTI ES

1. WHETHER THE TRI AL COURT ERRED BY FAI LI NG TO GRANT
PLAI NTI FF''S MOTI ON FOR A DI RECTED VERDI CT TO STRI KE
DEFENDANTS' AFFI RMATI VE DEFENSE OF GOMPARATI VE FAULT
WHEN DEFENDANTS FA LED TO ESTABLI SH THAT THE PRODUCTS
OF NONPARTY ASBESTOS MANUFACTURERS VERE WNREASONABLY
DANGEROUS OR DEFECTI VE OR CAUSED THE DECEDENT' S

I NJURI ES AND DEATH

[11. WHETHER THE TRI AL COURT ERRED | N DENYI NG
PLAINTI FF''S MOTION | N LI M NE TO EXCLUDE PROOF THAT
DEFENDANTS HAD COWVPLI ED W TH OSHA REGULATI ONS

2 It does not appear from the record that the claims agai nst

Def endants other than Pittsburgh Corning and Owens- Corni ng have been

adj udi cat ed. However, in a response to a letter by the Clerk of this Court,
counsel for the Plaintiff assures the Court that orders have been entered in
the Trial Court adjudicating all claims of the other Defendants.

Consequently, we shall treat this appeal as an appeal of right under Rule 3 of
the Tennessee Rules of Appellate Procedure.
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V. WHETHER THE TEN- YEAR PRODUCTS LI ABILI TY STATUTE OF
REPOSE SHOULD NOT BE APPLI ED TO EXTI NGUI SH EXI STI NG BUT
UNDI SCOVERED CAUSES OF ACTI ON ARI SI NG FROM PRODUCTS
CAUSI NG LATENT DI SEASE, WHEN THE LEGQ SLATURE HAS

EVI DENCED NO CLEAR I NTENT TO APPLY THE STATUTE
RETROACTI VELY

M. Goodwi n began working with products containi ng
asbestos in 1959, primarily in applyi ng asbestos cont ai ni ng
insulation materials to pipes on construction projects. This
required himto cut and saw the material for fitting around the
pi pes. He worked with these materials until he was di agnosed
with cancer of t he abdonmen in May of 1991, just four nonths
before his death fromthis disease. The proof as to whether M.
Goodwi n was exposed to any products nmanufactured by the
Def endants and sold for use or consunption after June 30, 1969,

is contested.

The jury's answer to the questions was favorable to
bot h Defendants, which, if the statute of repose above nentioned
is valid, would require affirmance of the judgnent unless a
prejudicial error occurred during the course of the trial, as

insisted by three of the Plaintiff's four issues on appeal

The questions propounded to the jury and its answer are

as foll ows:

1. Was any exposure of Wendell Goodwi n to asbestos-
contai ning products manufactured by Owens-Corning
Corporation and sol d for use or consunption after June
30, 1969 a substantial contributing cause of Véndel |
Goodwi n' s nmesot hel i oma?



Answer No (Yes or No)

2. Was any exposure of Wendell Goodwi n to asbest os-
contai ning products manufactured by Pittsbur gh-Corning
Corporation and sol d for use or consunption after June
39, 1969 a substantial contributing cause of \Wndell
Goodwi n' s nmesot hel i oma?

Answer No (Yes or No)
(1 f your answer i s "No" t o bot h
and N o 2, do no-t answer any f
y our answer i s " No" o] ei t her
do not answer any further gues
Def endant )

Apropos of the first two issues, counsel for the
Plaintiff insists that M. Goodwin was denied a fair tria
because the Court permtted the introduction of evidence relating
to non-party defendants when any action against themwas barred
by the statute of repose, and because there was no proof in the
record to show that the asbestos manufactured by them was
unr easonabl y dangerous or defective or caused the Decedent's

injuries and death.

Counsel for the Paintiff insists, under the authority

of Ridings v. Ralph M Parsons Co., 914 S W2d 79 (Tenn.1996),

that it was not proper to assess fault under our conparative

negligence doctrine to those non-party defendants

On the other hand, the Defendants insist that the
Plaintiff is readings Ridings too broadly and cite as authority

Volz v. Ledes, 895 S.W2d 677 (Tenn.1995). The Defendants al so

rely upon a nore recent opi nion of our Supreme Court, Snyder v.



LTG Lufttechni sche GrbH 955 S. W 2d 252 (Tenn.1997), which hol ds

that although fault may not be apportioned to i mmune defendants,

it may be considered in determ ni ng the questi on of causati on.

What ever the resol ution of the conpeting contentions
may be, it is not necessary for us to nmaeke this determnation in
resol ving i ssues one and two. We reach this conclusion because
if the jurors followed the Gourt's instructions, and it is

presumed that they did, State v. Bl acknmon, 701 S.W2d 228

(Tenn. Cri m App. 1985), upon answering questions one and two their
wor k was conplete and they woul d never have considered the

evi dence assailed by issues one and two. Thus, error, if any, in
admtting the evidence or failing to charge the jury
appropriately was harm ess, as contenplated by Rul e 36 of the

Tennessee Rul es of Appellate Procedure.

Before | eavi ng these issues, we agree that where no
negligence is shown on the part of non-defendant third parties,
t he judge should charge the jury that no fault nmay be apportioned

to t hem

As to issue three, it is true that case | aw supports
counsel for the Plaintiff's insistence that evidence of the
Def endants' conpliance with the OGSHA regul ati ons was erroneous.

Tuggle v. Raynond Corporation, 868 S W 2d 621 (Tenn. App. 1992).

This, however, would only beconme relevant if the jury had

answered yes to questions one and two, and thereafter found that



the Defendants were not guilty of negligence. As already noted,
in the case at bar, the jurors were specifically instructed that
if they answered no to questi ons one and two, they shoul d not
answer further questions. Again, if the jurors followed the
instructions of the Trial Court which, as also already noted, it
is presumed that they did, they never reached t he issue of the
Def endant s’ negligence. Thus, the admi ssion of the OSHA evi dence

was al so harnless error.

On February 23, 1998, issue four was resol ved agai nst
the Plaintiff's contenti on by the Supreme Court denying the

application for appeal in the case of Bowmn v. A-Best Products

Co., Inc., a to-be reported opinion of this Qourt, filed in

Knoxville on August 27, 1997. At the tinme the Plaintiff filed
her brief, an application for perm ssion to appeal by the

plainti ff in Bowran was still pending before the Supreme Court
and counsel for the Plaintiff candi dly concede that this issue
was raised as a precautionary nmeasure should the Suprene Court

accept and rever se the holdi ng in Bowran.

For the foregoing reasons the judgnent of the Trial
Court is affirmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adj udged against the Plaintiff and

her sureties.

Houston M Goddard, P.J.



CONCUR:

Don T. MMirray, J.

WlliamH. | nman, Sr.J.



